The purpose of this manuscript is to critically examine the legal findings of the Tagliavini Report in hope of contributing to the debate on its principal conclusions. The establishment of an independent fact-finding commission to explore the origins and course of the conflict marked the first time in its history that the EU, key mediator in concluding the Georgia-Russia conflict's ceasefire, intervened actively in an armed conflict.
Introduction
In the prevailing opinion, Georgia has been held liable for initiating the 'five-day' international armed conflict against Russia in August 2008. This is due to the argument that it allegedly commenced military activities in South Ossetia and thus purportedly acted as an aggressor State under the 'first strike rule'. Yet, as Sir Gerald Fitzmaurice has noted: 'When you get a war involving a group of States, you get a chain of events in which it is very difficult to say which action comes first, and vis-à-vis whom. ' 1 This characterization describes fittingly the situation on 7/8 August in South Ossetia as well as the days leading up to the escalation of the conflict.
Thus, this analysis addresses the events leading up to the outbreak of the August 2008 armed conflict in Georgia with focus on the legality of the Russian intervention in the South Ossetia conflict. This paper aims to deconstruct the controversial legal narrative, 2 in hope of contributing to the debate on whether the Russian Federation had the right under international law to invade Georgia on 8 August 2008. 3 In this light, this study is divided into four main chapters; the first three chapters address the state of affairs in South Ossetia prior to 8 August so as to provide the basis for examining the legality of the Russian invasion on 8 August in the fourth chapter. Here, the analysis focuses on four main justifications set forth by Russia: intervention by invitation, humanitarian intervention, protection of citizens, and protection of peacekeepers.
The key materials used for the analysis are the extensive volumes of the report conducted by the Independent International Fact-Finding Mission on the Conflict in Georgia ('Tagliavini Report' and 'Fact-Finding Mission' used interchangeably). The Fact-Finding Mission noted that its report marked 'the first time in its history that the European Union has decided to intervene actively in a serious armed conflict.' 4 This intervention incorporated the input of twenty experts on military, legal, humanitarian and historical issues, and this mission provided an invaluable material used in this study. Hence, this paper draws heavily from and critically analyses the findings of the Tagliavini Report. The following chapter provides an overview of its principal conclusions.
II. Description of the main findings of the Tagliavini Report
Hostilities between the Georgian paramilitary and police units and the Ossetian militia escalated in July 2008. The latter had effective control over most part of the breakaway region. 5 A report was issued at the beginning of August 2008 by the observers of the Organization for Security and Cooperation in Europe (OSCE) and the representatives of Russian forces in South Ossetia. They claimed that there was evidence of attacks, involving heavy weapons prohibited under the 1992 Sochi Agreement, 6 against ethnic Georgian villages in the region.
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The Fact-Finding Mission established that the hostilities did not only affect the paramilitary units and militia of the warring parties, but also had a significant impact on the inhabitants of the villages under attack. Consequently, fatalities occurred on both sides and the hostilities were characterized as 'heavy fighting' from 6 August 2008 onwards. 8 The evacuation of the Ossetian civilian population from South Ossetia to Russia had commenced in early August 2008 and explicitly indicated the extent of the warfare in the region. 9 The Tagliavini Report characterized the conflict as a low-intensity war prior to the Russian intervention on 8 August 2008. 
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did not satisfy the requirements of having been necessary and proportionate in order to defend the Georgian villages that had been targeted by the Ossetian militia. It also found that the Georgian use of force against Russian peacekeeping forces during the military assault on Tskhinvali, i.e. on Georgian territory, was not justified. The reasons for such conclusion were manifold. First, Russia had not launched its armed invasion before the start of the Georgian operation. Second, the purported large-scale presence of Russian armed forces in South Ossetia prior to the Georgian offensive was not verified. Likewise, the Tagliavini Report did not ascertain that Russia was on the verge of such attack. Third, no evidence supported claims that Russian peacekeeping contingent in South Ossetia had been in flagrant breach of their obligations under international agreements. In essence, the Tagliavini Report noted that Russia had the right to defend its peacekeeping contingent using proportionate military means, whereas its claims in support of humanitarian intervention and for the protection of its own citizens were not legitimate under international law. Therefore, Russia's initial intervention in Georgia for the protection of its peacekeepers was regarded as legal, but the majority of the subsequent military operations were deemed to exceed the reasonable limits of defense, e.g. the bombing of the upper Kodori Valley and Georgian towns, the deployment of armoured units to reach extensive parts of Georgia, the establishment of military positions in major Georgian towns, the deployment of navy units on the Black Sea.
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Prior to the Russian intervention on 8 August 2008, the belligerents in the intra-State phase of the conflict were Georgian armed forces and South Ossetian militia that comprised the special police units 'OMON' as well as the 'national guard'. Subsequent to the Russian invasion in Georgia, its forces and South Ossetian militia constituted a coalition against Georgia. Yet, at the time of conflict, an additional armed contingent was present in South Ossetia, made up of peacekeeping troops. Hence, it is necessary to analyse its mandate and ostensible responsibility for its failure to contain the fighting from both sides.
III. Peacekeepers' Role during the Conflict Prior to 8 August 2008

A. The Mandate and Efficacy of the Peacekeeping Force
The 1992 Sochi Agreement, signed by Georgian, Russian and South Ossetian leaders, aimed for 'immediate cessation of bloodshed and achieving comprehensive settlement of the conflict'. 12 As a result, Article 3(5) 13 of the 1992 Sochi Agreement outlined the tenets for the Joint Peacekeeping Force (JPKF) to safeguard this objective. The scope of this mandate was further specified in the protocols to the Sochi Agreement according to which the JPKF was more similar to a peace-enforcement than a peacekeeping mission, although it was formulated as the latter. The JPKF was authorized to 'restore' peace, 'support law and order' and make 'active use of measures including use of weapons in the case of violating by uncontrolled armed formations of any opposed parties to the conflict'. 14 However, the impartiality and neutrality of the JPKF, composed mainly (two-thirds of the overall force) of the Russian and Ossetian troops, had been in doubt. 15 In 2006, the Georgian Parliament adopted unequivocally a non-binding resolution in which it called for a review of the 1992 Sochi Agreement and the replacement of the JPKF with truly international peacekeeping troops. 16 However, Georgia was unable to provide any corresponding evidence of a material breach of the 1992 Sochi Agreement. Consequently, it did not terminate or suspend the treaty under Article 60(1) of the Vienna Convention on the Law of Treaties (VCLT). 17 The treaty did not contain provisions on the termination of the peacekeeping mission in South Ossetia. Hence, the Sochi Agreement, along with the peacekeeping regime in South Ossetia, remained in force until 29 August 2008 when the Georgian government issued Decree 552 whereby it denounced the treaty under Article 60(1) of the VCLT.
Therefore, in the course of the conflict in July and in the beginning of August 2008, the JPKF had under Article 3 of the 1992 Sochi Agreement, the obligation to 'undertake urgent measures aimed at restoration of peace and order'. By August 2008 however, the peacekeeping regime in South Ossetia had broken down and the fighting could not have been countered by the JPKF. 18 Moreover, the Joint Control Commission ('JCC'), composed of representatives from the OSCE, Georgia, Russia, North Ossetia and South Ossetia, did not function effectively. Hence, it was unable to safeguard peace in South Ossetia.
B. Georgia's Prospects in Regard of the Malfunctioning Peacekeeping Force
Prior to the Georgian offensive on Tskhinvali, the peacekeeping regime in South Ossetia had broken down. The answer to this question is affirmative as is evidenced by the choice of the weapons used in an indiscriminate manner 25 in the civilian area, e.g. cluster munitions. 26 Furthermore, the political objective of the offensive is noticeable from the selection of its target, i.e. the capital of South Ossetia, which was not directly related to the hostilities against Georgian villages and police. 27 Moreover, the form of the action clearly exceeded its defensive implications. 28 It thus cannot be characterized as a police operation that would not violate the ban on the use of force. By employing excessive and punitive counter-force, Georgia thus breached Article 2(4).
Yet, it is widely claimed that Article 2(4) only applies to the inter-State level and does not refer to a State's right to suppress its internal conflicts. 29 Resultantly, it is alleged, Article 2(4) should not have any relevance for the internal conflict in the region of South Ossetia, due to the fact that the latter constituted an integral part of Georgia. Hence, it may be argued that Georgia could have easily suppressed the internal conflict by means of crackdown without conflicting international law and the ban on the use of force.
Nevertheless, according to Bruno Simma's commentary on the UN Charter, South Ossetia is subject to Article 2(4) due to its status as a de facto State: 'It is almost generally accepted that de facto regimes exercising their authority in a stabilized manner are also bound and protected by Art. 2(4).' 30 Furthermore, in accordance with the Nicaragua case, the prohibition on the use of force constitutes a rule of customary law. 31 Thus, contrary to Article 51 of the UN Charter (Article 51), which is subject to considerably stricter threshold criteria, 32 Article 2(4) was applicable to the Georgian intra-State conflict prior to 8 August 2008. Hence, it restricted the conflicting sides to conduct measures short of the use of force. The Georgian authorities, as well as their South Ossetian counterparts, were entitled to undertake only such operations that would not breach Article 2(4) or that would conform with the exceptions to the general prohibition on the use of force stated in the UN Charter.
In this regard, it is relevant to recall that the prohibition on the use of force under Article 2(4), widely considered as a jus cogens rule, is subject to two exceptions under the UN Charter: the authorization for the use of force by the UN Security Council under Chapter VII and the inherent right to invoke the concept of self-defence under Article 51. 33 Due to the political impasse in the Security Council on this matter, its potential power to authorize measures under Article 2(4) could not have provided any remedy to the counterparties. In this context, Georgia invoked the right of self-defence to repel the attacks conducted by the Ossetian militia against its villages and police. Its right to invoke Article 51 depended on various factors that will be subsequently examined.
B.
The Ossetes' Armed Activities in Georgia in View of Article 51
The Applicability of Article 51 to Non-State Actors
The hostilities against Georgian villages and police were conducted by individuals and armed groups that were not directly controlled by any State. 34 Significantly, however, the concept of self-defence, as traditionally understood, applies to an armed response to an attack by a State. 35 It is notable that, despite the fact that the UN General Assembly Resolution 3314 Definition of Aggression 36 did not intend to provide the definition of 'armed attack', 37 its references to different acts of aggression in Article 3 are limited to inter-State attacks. According to the International Court of Justice (ICJ), this includes a State's 'substantial involvement' in 'the sending by or on behalf of a state of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another state', 38 in the event that 'such an operation, because of its scale and effects, would have been classified as an armed attack rather than as a mere frontier incident had it been carried out by regular armed forces.' 39 In the Palestinian Wall the ICJ established that an 'armed attack' under Article 51 is confined to States, either in direct or indirect terms, 40 and does not encompass actions by non-State actors which are not attributable to States. 41 In this regard, the Ossetian militia's attacks against Georgian villages and police cannot be attributed to any State. This entails that under the restrictive approach to Article 51, Georgia could not have invoked the right of self-defence. 42 The Tagliavini Report, however, did not interpret Article 51 restrictively and concluded, presumably in relation to Article 3(a) of the Definition of Aggression
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, that:
In this context, the delineation of the territories of South Ossetia and Georgia follows de facto jurisdiction of the South Ossetian entity short of statehood. Because the Georgian villages attacked by South Ossetian forces were not under the jurisdiction of South Ossetia before 8 August 2008, the actions by the South Ossetian militia are equivalent to an attack on the "territory of another State".
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This line of reasoning is significant for its possible implications on the limits and scope of the concept of self-defence. In the immediate aftermath of the 11 September 2001 terrorist attacks, the conditions for invoking the right of self-defence were subject to extensive debate. Thus, it was argued that due to the scale and effects of the operations, an armed attack in terms of Article 51 encompasses non-State actors. 45 This debate has implications to the Georgian intra-State conflict's legal framework because, similarly to the Al-Qaeda terrorist network, the Ossetian militia was a non-State actor.
Therefore, the ICJ's opinion in the Palestinian Wall that Article 51 covers only States but not non-State actors, has been subject to criticism. It has been noted that '[t]his finding is inconsistent with the Court's own judgment in Nicaragua and state practice before and after 9/11.' 46 It has also been underlined that Article 51, due to the inherent character of the right of self-defence, 'must reflect the realities of the international system and the aspirations of the international community.' 48 Notably, Article 51 does not explicitly limit the scope of perpetrators of an 'armed attack' to States. 49 Hence, it is widely argued, contrary to the ICJ in the Palestinian Wall opinion, that Article 51 also includes attacks of sufficient scale and effects that have been committed by non-State actors. 50 Therefore, if the 9/11 terrorist attacks did result in a new understanding of the limits of Article 51, it would be justifiable to reach the conclusion that was drawn in the Tagliavini Report. The attacks against Georgian villages and police, commenced by the Ossetian militants, would thus fall under the scope of Article 51.
However, previous research on this matter has concluded that 'State practice has consistently upheld the need for a certain link with a state.' 51 Furthermore, with reference to the principles of non-intervention and State sovereignty, it has been pointed out that a different conclusion would undermine the fundamental principles of State sovereignty and non-intervention. 52 In this regard, it is important to note that the applicability of Article 51 to the circumstances in the Georgian intra-State conflict is questionable in comparison to the 9/11 terrorist attacks. Unlike the Al-Qaeda terrorist network that was harbored by Afghanistan, the Ossetian militants' activities were not imputable to any State. Hence, it is uncertain whether Georgia had the right to invoke the right of self-defence in its intra-State conflict, as maintained in the Tagliavini Report.
2.
The Applicability of Article 51 to Intra-State Armed Activities
The 9/11 terrorist attacks provide another illustrative example for analyzing the applicability of Article 51 to the Georgian intra-State armed conflict. Universally, it is agreed that the terrorist attacks against the United States were directed from abroad. This constituted the essential precondition for NATO to qualify them as 'armed attacks' in terms of Yet, the Tagliavini Report established essentially that Articles 3(b) and 3(d) of the Definition of Aggression were applicable to the situation in Georgia because of the Ossetes' use of heavy weapons and attacks against Georgian villages and police. 60 The Tagliavini Report concluded that, '[t]hese acts were serious and surpassed a threshold of gravity and therefore also constituted an "armed attack" in terms of Art. 51 of the UN Charter.' 61 Notably, the Tagliavini Report makes the distinction between territories that fall under South Ossetia's jurisdiction and those that are under Georgia's jurisdiction.
62 This is significant, as the Tagliavini Report, on the other hand, accepted Georgia's territorial integrity. In view of the Tagliavini Report, South Ossetia was an 'entity short of statehood' that supposedly justified the applicability of Article 51, since the hostilities 'are equivalent to an attack on the "territory of another State"'.
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This line of reasoning might find support from certain scholarly disputes, as evidenced in the dissenting views of Judge Burgenthal and Judge Higgins in the Palestinian Wall as they argued that Article 51 does not unequivocally subject the right of self-defence to armed attacks from abroad. 64 However, within the current context, it seems that by categorizing the Ossetian militia's hostilities against ethnic Georgian villagers and police as armed attacks in terms of Article 51 and thereby entitling the Georgians to invoke the right of self-defence, the Tagliavini Report has expansively interpreted the scope of Article 51.
This conclusion raises the question of the range of available measures for a conflicting side that has been a victim of an unlawful use of force, e.g. Georgia, but cannot invoke the right of self-defence since the use of force has not reached the strict conditions of an armed attack in terms of Article 51. C.
Countermeasures in an Intra-State Conflict
The 71 Notably, the condition of proportionality is determined and evaluated on the basis of the aim of the countermeasures, which entails that, if necessary, the measures undertaken may exceed the limits of the unlawful action that is being repelled.
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However, it is questionable whether States may undertake countermeasures for deterring unlawful use of force. Some legal scholars have argued that countermeasures may involve use of force outside the UN's Charter system in order to provide legal means for States, e.g. Georgia, to counter unlawful use of force short of an armed attack. 73 Yet, this position is superseded by Article 50(1)(a) of the ILC Articles on State Responsibility according to which: 'Countermeasures shall not affect the obligation to refrain from the threat or use of force as embodied in the Charter of the United Nations.' Therefore, the concept of countermeasures similarly to the concept of self-defence under Article 51 was not applicable to the intra-State conflict in Georgia. Hence, Georgia was obliged to comply with Article 2(4) in its response to the unlawful use of force by the Ossetian militia.
Since Georgia's right to invoke Article 51 as well as the concept of countermeasures for countering the Ossetian attacks was questionable, it is necessary to examine whether Georgia had the right to undertake the offensive on Tskhinvali on the basis of pre-emptive self-defence for deterring the alleged Russian invasion in South Ossetia.
D.
The Applicability of Pre-emptive Self-Defence vis-à-vis Russia
Russian forces had stayed on high alert pursuant to the conclusion of large-scale
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, military exercises since 2 August 2008 and were situated close to the Georgian border on the other side of the Caucasus near the Roki mountain tunnel. In the context of the unstable situation in South Ossetia, it constituted a threat of force against Georgia in terms of Article 2(4). 75 However, it cannot be verified on the basis of available evidence that Russia 'was on the verge of such a major attack, in spite of certain [military] elements and equipment having been made readily available.' 76 Thus, Georgia could not have appealed to the right of pre-emptive self-defence, the concept of which as a whole has been generally considered to be in breach of modern international law. 77 The Russian military build-up on the other side of the Caucasus constituted an abstract threat, which does not permit the other side to use force under the scope of Article 51. As widely acknowledged, Article 2(4), grounded further by customary law, is 'a cornerstone of the United Nations Charter' and has to be read restrictively. 
E. The Applicability of Article 51 and Anticipatory Self-Defence vis-à-vis Russia
Prior to the commencement of the Georgian offensive on Tskhinvali around midnight of 8 August, Georgia had claimed that Russia had sent regular forces to South Ossetia. 79 Russia, on the other hand, maintains that such movement was part of the normal operation of the peacekeeping force. 80 The dispute is significant as it could essentially alter the responsibility of the warring sides for the outbreak of the August 2008 conflict in South Ossetia.
The 1992 Sochi Agreement on the ceasefire of the 1991-1992 conflict in South Ossetia provided, under Article 2, the withdrawal of the conflicting sides' armed forces. The treaty established the JPKF, which was composed of three battalions (each up to 500 troops) from Russia, Georgia and South Ossetia and was headed by a Russian officer. 81 Additionally, each of the three sides was permitted to have 300 troops in reserve and allowed to deploy them under the prior authorization of the JCC. 82 Unauthorized reinforcement of the peacekeeping force was not allowed.
On the basis of Georgia's allegations, if Russia had launched a military invasion in South Ossetia prior to the Georgian offensive on Tskhinvali, Russia's main justifications -protection of citizens and peacekeepers -would be eroded. In such a case, Russia could not have based its intervention on the right of self-defence under Article 51. Instead, its invasion would have constituted an act of aggression under Article 3(a) 83 of the Definition of Aggression, thereby altering the responsibility for waging an inter-State armed conflict. 84 However, Georgia, having the burden of proof in this case, has failed to substantiate these allegations. 85 Furthermore, the Fact-Finding Mission concluded that: 'There is no evidence that the number of Russian peacekeepers present in South Ossetia was higher than allowed.' 86 To conclude, it has not been established that Russian armed forces had been present in South Ossetia prior to 8 August 2008. It has also not been proven that Russia had significantly surpassed the limit on the number of its peacekeeping troops, which might have otherwise constituted an act of aggression under Article 3(e) of the Definition of Aggression 87 .
Hence, Georgia could not have claimed the right to commence the offensive in South Ossetia under Article 51. For the same reason it could not have invoked the right to interceptive anticipatory self-defence, a concept that has been widely understood in accordance with the UN Charter and customary law. 88 This means that Georgia's offensive on Tskhinvali, the scale of which did not fall below the threshold of Article 2(4), constituted a violation of the prohibition on the use of force as stated in Article 2(4).
V. The Legality of the Russian Military Invasion
As a direct consequence of the Georgian offensive on the South Ossetian capital Tskhinvali on 7 August 2008, the intra-State conflict escalated to an international scale. Russia immediately commenced its military invasion, contrary to the expectations of the Georgian authorities and military planners. peacekeepers. Russia could not have claimed the right to individual or collective self-defence under Article 51, since its territory was not attacked by Georgia nor was South Ossetia, as a region short of statehood, 90 subject to the collective selfdefence system. 91 Likewise, Russia could not have justified its intervention by claiming the right to anticipatory self-defence. Thus, the Nuremberg Tribunal has maintained that: '[P]reventive action in foreign territory is justified only in case of "an instant and over-whelming necessity for self-defence, leaving no choice of means, and no moment of deliberation"'. 92 In this regard, the Georgian offensive on Tskhinvali was not directed against Russia and took place in the Georgian territory. As examined earlier, Russia did not have the right to send its armed forces into Georgia under the façade of a unilateral reinforcement of peacekeeping troops. Thus, the subsequent analysis on the legality of the Russian invasion in Georgia is limited to the above four arguments set forth by the Russian Federation.
A.
Intervention do not challenge the argument that such operations have to be accompanied by situations of emergency and strictly limited in scope. 118 Generally, the proponents of the concept argue that three cumulative preconditions have to be satisfied, as mandated by Sir Humphrey Waldock: if (1) an imminent threat of injury to nationals exists, (2) which the territorial sovereign is unwilling or unable to counter by providing protection to the citizens, the intervening State may then (3) undertake actions that are strictly confined to the object of protecting its nationals against injury. 119 They admit that unless such operations satisfy the 'Caroline' criteria, 120 they cannot be undertaken. 121 Additionally, States that commence military action on this basis have to demonstrate that they have previously exhausted other available means, e.g. evacuation which, however, might constitute itself a violation of the host state's sovereignty if conducted without its prior consent 122 and negotiations. 123 In any case, a large-scale military invasion for the protection of citizens in another sovereign State is prohibited under international law.
More importantly, the Russian line of argument poses greater challenges. Ninety percent of residents in South Ossetia 124 who had Russian citizenship, were naturalized through the 'passportisation' policy. This was based on the Russian Law on Citizenship, which entered into force in 2002. It provided, under Article 14, that Russian citizenship might be granted under a simplified procedure. 125 It made it possible for South Ossetian residents to apply for a Russian citizenship without leaving home. 126 Thus, the question that arises is how the 'passportisation' policy is reconcilable with the effective nationality principle as formulated in the Nottebohm case.
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The Ossetes who were naturalized through the 'passportisation' policy retained their Georgian citizenship. Hence, they had dual citizenship. Under the effective nationality principle, it is possible to argue that the Russian citizenship may have had precedence in some instances over Georgian citizenship due to their personal ties to Russia. Even so, it cannot overrule the fact that the granting of Russian citizenship in South Ossetia under simplified terms took place in breach of international law.
The inhabitants of South Ossetia lived de jure in Georgia. Under international law, an explicit consent of the home country is a compulsory precondition for changing one's citizenship: in this regard, Georgian domestic law does not recognize dual citizenship. 128 Moreover, under the scope of the 'passportisation' policy, Georgia's approval for the conferral of citizenship was not sought. This rationale was followed in the Tagliavini Report, which concluded:
The vast majority of purportedly naturalized persons from South Ossetia and Abkhazia are not Russian nationals in terms of international law. Neither Georgia nor any third country need acknowledge such Russian nationality. They were still citizens of Georgia at the time of the armed conflict of August 2008, and in legal terms they remain so to this day unless they had renounced or lost their Georgian nationality in regular ways.
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The term 'in regular ways' should be understood as other legal methods distinct from the artificial acquisition of Russian passports via the 'passportisation' policy. 130 In this regard, the Nottebohm case notes that although a State is free to determine the rules related to the acquisition of its citizenship, it is international law that sets forth the rules for establishing whether a State's policy is in conformity with law and should be recognized accordingly by other States.
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D.
Protection of Peacekeepers
Fatalities in the Russian Peacekeeping Contingent
According to the Tagliavini Report it was 'likely' 132 that two Russian peacekeepers in Tskhinvali had died and five had been wounded as a result of the Georgian offensive around midnight of 8 August. The Georgians, however, claim that they were fired at from the peacekeepers' compound and thus they had to return fire. 133 It is a general rule that by infringing the principle of neutrality, peacekeepers lose their protective civilian status and thus may lawfully be subject to an attack. 134 Hence, if peacekeepers have initiated hostilities or launched hostile acts they may be targeted as any other combatants of warlike armed forces. This raises the question whether the two alleged fatalities and five casualties in the Russian peacekeeping contingent, 135 provided the legal basis for the Russian military invasion in Georgia.
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2.
Uncertainty over an Alleged Georgian Attack on the Russian Peacekeeping Base
The Tagliavini Report concludes that the alleged Georgian assault against Russian peacekeepers equalled an armed attack against the Russian Federation. 137 The Tagliavini Report reached this conclusion on the basis of two considerations: first, the Commander of the JPKF was in all circumstances appointed from the Russian side, and secondly, the State that was to provide the troops to the JPKF had to also bear the consequences of the violations of the peacekeeping regime that were committed by the peacekeepers.
138 Therefore, Russia purportedly had the right to self-defence and to intervene in the Georgian intra-State armed conflict within the tenets of Article 3(d) of the Definition of Aggression.
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Nevertheless, this argument should be approached critically. As already stated, Georgian forces had the right to undertake proportional countermeasures. Thus, the initiation of the Georgian offensive per se was not in breach of international law, as also noted in the Tagliavini Report. 140 It is yet to be established whether Georgian forces initiated the hostilities against the Russian peacekeepers. Georgia denied these claims, stating that its troops that entered Tskhinvali were fired upon from the Russian peacekeeping positions.
141 This line of events should not be excluded, considering the prevailing situation in Tskhinvali.
If the Georgian arguments were correct, the Russian peacekeepers could not claim the right of self-defence, as they would be held accountable for opening fire. Yet, no factual evidence suggests that the Russian peacekeepers had been acting in the alleged manner. Hence, the neutral status of the peacekeepers was not lifted. However, the Fact-Finding Mission, by referring to the conflicting narratives of the Russian and Georgian sides, noted that it 'does not have independent reports, which could substantiate or deny the allegations of either side' 142 and 'that the fact of the Georgian attack on the Russian peacekeepers' base could not be definitely confirmed by the mission.'
143 Despite the lack of clear evidence the Tagliavini Report continued to draw its conclusions on the basis that Georgian forces had commenced an attack against the Russian peacekeepers' military base. 144 Thus, one of the main conclusions of the Tagliavini Report on which it based its subsequent analysis on the legality of the Russian invasion was that: If the Russian allegations were true, the attack by Georgian armed forces on the Russian military base would surpass the minimum threshold in scale and effects required for an "armed attack" in the sense of Art. 51 of the UN Charter. In such a case, Georgia could not justify its operation against the peacekeepers as selfdefense necessary to respond to an ongoing or imminent attack by Russia. Therefore there was an armed attack by Georgia in the sense of Art. 51. That means that Russia's military response could be justified […] .
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This line of argument is an aberration based on a conditional clause and formulated by assumptions, and yet it stands as the basis for a far-reaching conclusion. It has been noted by Théo Boutruche that: 'Crucially, for any type of fact-finding to be meaningful it needs to be credible.' 146 The conclusion made in the Tagliavini Report was not based on impartial evidence as noted in the Report itself, 147 but on information that could not be confirmed or verified by the Fact-Finding Mission. It is also indicative that the Tagliavini Report did not provide any study of the purported Georgian actions against the Russian peacekeepers in its overview on the military activities in Georgia. 148 The standard of proof based on the comparative method, which was adopted by the Tagliavini Report   149 , fails to establish facts in relation to a contentious matter. Théo Boutruche has pointed out that: 'Fact-finding serves a primary purpose of objectively establishing "what really happened".' 150 However, in the Tagliavini Report the Russian intervention was proven lawful along with the escalation of the conflict to international scale without sufficient evidence to support such a strong conclusion. This runs against the judgment in the Oil Platforms case in which the ICJ noted that the State which claims to have been a victim of an attack has to provide clear evidence in support of that claim: failing to do so would result in the dismissal of the claim.
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The Tagliavini Report acknowledged that the circumstances in which it had to provide its conclusion on the legality of the Russian invasion were unclear. Yet, on the basis of unconfirmed facts and evidence, it nevertheless drew its conclusion in support of the Russian claim. It thus represents probably the weakest link in the Tagliavini Report's analysis. However, as the decision was made in the Report to proceed with the legal analysis on the basis that an alleged attack on the Russian peacekeepers base had occurred, so will the present study carry on the examination of the Report's analysis in this regard.
Peacekeepers as State Instrumentalities: the Command and Control Test
The question of whether the purported attack on the Russian peacekeeping contingent in Tskhinvali could be categorized as an aggression against Russian land forces in terms of Article 3(d) of the Definition of Aggression is ambiguous. Moreover, it is the principal indicator for the analysis on the applicability of the concept of an armed attack and Article 51.
Georgia, South Ossetia and Russia, as the troop-allocating entities, were responsible for the actions of their peacekeeping troops. It is unequivocal that this is an important factor in determining whether a peacekeeping contingent represents 'State instrumentalities'. 152 Nevertheless, it should not be regarded as the only principal criterion. It has been noted that the decisive factor for determining whether a peacekeeping force represents its allocating State, is subject to the test based on command and control. This 'is an indication of the extent to which personnel should be regarded as agents of the entity leading the operation and whether or not their actions are imputable to that entity.'
153 Hence, the JPKF should be subject to the command and control test, which was not scrutinized in the relevant analysis in the Tagliavini Report.
In order to determine the status of the Russian peacekeeping troops, it is necessary to analyze the legal instruments to the JPKF in South Ossetia. The following factors have particular significance. First, although it has been claimed that the JPKF 160 Fourthly, the JCC had its own headquarters in Tskhinvali. 161 Fifth, the JPKF, which was a tripartite force equally based on the Russian, Ossetian and Georgian contingents, 162 was subordinated to the joint military command (headed by the commander from the Russian side who was subject to specific rights and obligations, 163 and two other chief military commanders from the Ossetian and the Georgian side) 164 which was in turn subordinated to the JCC, 165 and further monitored and assisted by the OSCE. 166 Additionally, '[t]he organizational-staffing structure of the joint forces' was subject to approval by the JCC: 167 'Changes in it are permitted only with JCC permission'. 168 Thus, '[t]he places of deployment of the military contingents' were to be 'determined by the JCC'. 169 Furthermore, the contingents, on the battleground, had to observe orders from the joint military command. 170 In addition, for their daily activities they followed orders from the JCC and the joint military command.
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The military contingents wore unified insignia: 172 'blue stripe on the left hand, helmet and combat technique', 173 which had to be attached also 'on the means of transport, on control posts, and on other technical items and equipment relating to the given contingents'. 174 Also, peacekeepers were 'bound [to] unquestionably fulfil all orders and instructions of the That implies that the Tagliavini Report's main conclusion -that Russian peacekeepers in the JPKF represented 'State instrumentalities' subject to an armed attack in terms of Article 3(d) of the Definition of Aggression-is doubtful. On this basis, the Tagliavini Report concluded that Russia was entitled to invoke self-defence under Article 51. As examined, this line of reasoning is not without doubt, which is not to say that the Russian peacekeepers would not have maintained the right to personal on-the-spot self-defence if they had been attacked. 186 The follow-up of the Russian invasion is not scrutinized in the current study. However, it should be noted that the Russian regular forces, 'covered by air strikes and by elements of its Black Sea fleet, penetrated deep into Georgia, cutting across the country's main east-west road, reaching the port of Poti and stopping short of Georgia's capital city, Tbilisi.' 187 They 'set up military positions in a number of Georgian towns, including Gori, Zugdidi, Senaki and Poti', 188 in addition to an attack on the Georgian positions in the breakaway region in Abkhazia.
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VI. Conclusion
This research established that the peacekeeping force, comprising of troops from Georgia, South Ossetia, and Russia, was provided with the mandate to enforce peace in South Ossetia during the intra-State phase of the conflict prior to 8 August 2008. In reality however, the peacekeeping regime had broken down and consequentially, did not provide efficient means for restrain the warfare.
Within the aforementioned context, Georgia did not have the right to invoke the right of self-defence under Article 51 due to the fact that the attacks by the Ossetian militia were not launched from abroad. Furthermore, Georgia could not have employed countermeasures under chapter II of the ILC Articles on State Responsibility because countermeasures cannot affect the obligation to refrain from the use of force. Hence, Georgian offensive on Tskhinvali around midnight of 8 August 2008 represented an excessive and punitive use of force which violated Article 2(4). 190 Even where the Georgians would have been entitled to undertake conduct under Article 51, as suggested in the Tagliavini Report, it would have violated the Caroline principle to employ 'nothing unreasonable or excessive' 191 and thus the condition of proportionality. 192 Nevertheless, this conclusion per se is without prejudice to the legality of the Russian invasion in Georgia that was triggered by the Georgian offensive on 8 August 2008.
In regards to the legality of the Russian military intervention, this paper contends that Russia was not entitled to launch the invasion under the scope of reinforcing the JPKF, or on the grounds of humanitarian intervention, intervention by invitation, or protection of citizens. The question of whether the invasion was justified for the purpose of protecting the Russian peacekeeping contingent should be addressed on the basis of two interrelated criteria.
First, in accordance with the Oil Platforms case, there has to be sufficient evidence for determining whether an attack has occurred against the peacekeeping contingent in the first place. Second, in case such an attack has occurred, it is relevant to inquire whether it was directed against a State. The latter condition in terms of Article 51 relates to the question whether the peacekeeping troops represented 'State instrumentalities'.
The Fact-Finding Mission noted that there was insufficient evidence to ascertain an attack against the Russian peacekeeping contingent. Moreover, the Tagliavini Report's reliance in establishing facts on what is 'likely ', 193 does not provide sufficient grounds for judging over war and peace as evidenced in the ICJ's Oil Platforms case. Nevertheless, in case Georgia had initiated an attack against the Russian peacekeeping base in Tskhinvali, the peacekeepers' status as 'State instrumentalities' would still be questionable.
The two members of the JPKF of Russian nationality that were purportedly killed in the attack by Georgia were under the command and control of the JCC and the joint military command of the JPKF. The international character of the peacekeeping mission is further mirrored in the direct participation of the OSCE. The Tagliavini Report's conclusion, that the Russian peacekeeping contingent represented 'State instrumentalities' and, as a consequence, Russia was entitled to intervene in the intra-State conflict under Article 51, remains uncertain.
It should be noted that the analysis in the Tagliavini Report is focused on the accountability of the allocating States for the activities of the peacekeeping troops. However, this does not undermine the status of the peacekeeping force for the main reason that in jurisprudence, more weight has been accorded to the command and control test. In this regard, it is important that the peacekeeping troops in South Ossetia were subjected to the JCC as well as the joint military command, and not to any one of the three allocating entities. The importance here is that, only the former can exercise command and control over the peacekeeping troops. In closing, unlike the Tagliavini Report, this research finds that the peacekeepers retained their neutral status under the auspices of the JPKF.
